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ADMINISTRATION REGULATIONS

11 VAC 5-20-10. Definitions.

The words and terms, when used in any of the department's regulations, shall have the following

meaning; unless the context clearly indicates otherwise:

"Appeal" means areguest-presented proceeding initiated by aretailer, vender bidder or offeror (fora

contract negotiated on a sole source basis), contractor or individual for an informal conference or

formal hearing contesting the director's decision (i) to refuse to issue or renew, to suspend or to

revoke a lottery license fer-the-appeltant; or award-a-contract-to-anethervender(ii) regarding a

procurement action.

"Award" means a decision to contract with a specific vendor for a specific contract.
"Bank" meansanetheludes any commercial bank, savings bank, savingsand |oan association, credit
union, trust company, and any other type or form of banking institution organized under the

authority of the Commonwealth of Virginiaor of the United States of Americawheseprincipaplace

whichisdesignated by the State Treasurer
to perform functions, activities or services in connection with the operations of the lottery for the

deposit and, handling and safekeeping of lottery funds, the accounting ef for those funds and the

safekeeping of records.
"Bid" means a competitively priced offer made by an intended seller, usually in reply to an

invitation for bids.
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"Bid bond" means an insurance agreement in which athird party agreesto beliableto pay acertain
amount of money in the event a specific bidder fails to accept the contract as bid.

"Board" means the State L ottery Board established by the State L ottery Law.

"Competitive bidding" meansthe offer of firm bids by individual s or firms competing for acontract,
privilege, or right to supply specified services or goods.

"Competitive negotiation" means a method for purchasing goods and services, usually of a highly
complex and technical nature where qualified individuals or firms are solicited by using a Request
for Proposals. Discussions are held with selected vendors and the best offer, as judged against
criteria contained in the Request for Proposals, is accepted.

"Conference" or "consultation" means the a type of appeal in the nature of an informational or

factual Hguiries proceeding of an informal nature provided for in 8§ 9-6:34:31 2.2-4019 of the
Administrative Process Act.
"Conference officer" erhearing-efficer means the director, or aperson appointed by the director,
who is empowered to preside at informal conferences or consultations and to provide a
recommendation e¢, conclusion H-a-case or decision in such matter.
"Consideration™ means something of value given for a promise to make the promise binding.

It is one of the essentials of alegal contract.

"Contract" means an a binding agreement, enforceable by law, between two or more-cempetent

parties—H-ireludes-any-typeof-agreement-or-order-for thepreeurement-supply of goods or services.
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"Contract administration” means the management of all facets of a contract to assure that the
contractor's total performance is in accordance with the contractual commitments and that the
obligations of the purchase are fulfilled.
"Contracting officer" meansthe person(s) authorized to sign contractual documentswhich obligate
the State L ottery Department and to make a commitment against State L ottery Department funds.
"Contractor" means an individual or firm which has entered into an agreement to provide goods or
services to the State L ottery Department.
"Department” means the State L ottery Department created by the State L ottery Law.
"Depository” means any person, including a bonded courier service, armored car service, bank,
central or regional offices of the department, or any state agency;-whieh that performsany or all of
the following activities or services for the lottery:

1. The safekeeping and distribution of tickets to retailers,

2. Thehandling of lottery funds,

3. Thedeposit of lottery funds, or

4. The accounting for lottery funds.
"Director” means the Director of the State L ottery Department or his designee.
"Electronic funds transfer (EFT)" means a computerized transaction that withdraws or deposits
money agaiast from or to a bank account.
"Goods' means any all material, equipment, supplies, printing, and automated data processing

hardware and software.
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"Hearing" means agency processes other than thoseinformational or factual inquiriesof aninformal

nature provided in 8§ 2.2-4007 and 2.2-4019 of the Code of Virginia and includes only (i)

opportunity for private parties to submit factual proofsin formal proceedings as providedin § 2.2-

4009 in connection with the making of regulations or (ii) a similar right of private parties or

requirement of public agencies as provided in § 2.2-4020 in connection with case decisions.

"Household" means members of a group who Hvetegether-as-afamihy-unit—H-includes-but-ishet

sreside at the same

address.

"Informalities’ meansdefectsor variations of abid from the exact requirementsof the Invitation for
Bids which do not affect the price, quality, quantity, or delivery schedule for the goods or services
being purchased.

“Immediate family” means (i) aspouse and (ii) any other person residing in the same household as

the officer or employee, who is a dependent of the officer or employee or of whom the officer or

employee is a dependent.

"Inspection” meansthe close and critical examination of goods and servicesdelivered to determine
compliance with applicable contract requirements or specifications. It isthebasisfor acceptance or

rejection.

"Invitation for Bids (IFB)" means a document used to solicit bids for buying goods or services. It
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contains or references the specifications or scope of work and all contractual terms and conditions.
"Kickbacks' means gifts, favors or payments to improperly influence procurement decisions.
"Legal entity" means an entity, other than anatural person, which has sufficient existencein legal
contemplation that it can function legally, sue or be sued and make decisions through agents, asin
the case of a corporation.

"Letter contract” meansawritten preliminary contractual instrument that authorizes a contractor to
begin immediately to produce goods or perform services.

"Lottery" or "state lottery” means the lottery or lotteries established and operated H—respense

pursuant to the-provisions-of-the state tottery-taw 8 58.1-4000 et seq. of the Code of Virginia.

"Negotiation" means a bargaining process between two or more parties, each with its own
viewpoints and objectives, seeking to reach amutually satisfactory agreement on, or settlement of, a
matter of common concern.

"Noncompetitive negotiations' meansthe process of arriving at an agreement through discussion and
compromisewhen only one procurement sourceis practicably available or competitive procurement
procedures are otherwise not applicable.

"Nonprofessional services' means personal services not defined as "professional services."
"Notice of Award" means a written notification to a vendor stating that the vendor has received a
contract with the department.

"Notice of Intent to Award" means a written notice which is publicly displayed, prior to signing

of acontract, that shows the selection of avendor for a contract.
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"Performance bond" means a contract of guarantee executed in the full sum of the contract amount
subsequent to award by asuccessful bidder to protect the department from loss dueto hisinability to
complete the contract in accordance with its terms and conditions.

"Person” means a natural person and may extend and be applied to groups of persons, as well as

a_corporation, company, partnership,

association, club, trust, estate, society, joint stock company, receiver, trustee, assignee, referee, or

any other person acting in afiduciary or representative capacity, whether appointed by a court or

otherwise, and any combination of individuals, unlessthe context indicates otherwise. Inthecontext

of thelicensing of lottery sales agents, “ person” also means all departments, commissions, agencies

and instrumentalities of the Commonweal th, including counties, cities, municipalities, agenciesand

instrumentalities.

"Personal services contract” means a contract in which the department has the right to direct and

supervise the employee(s) of outside business concernsasif the person(s) performing thework were
employees of the department or a contract for personal services from an independent contractor.

"Procurement” means the procedures process for obtai ning goods or services—H-thekudes, including
al activities from the planning steps and preparation and to processing of a request through the

processing of afinal invoice for payment.
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"Professional services' means services within the practice of accounting, architecture, behavioral
science, dentistry, insurance consulting, land surveying, landscape architecture, law, medicine,
optometry, pharmacy, professional engineering, veterinary medicine and lottery on-line and instant
ticket services.

"Protest” means a written complaint about an-agministrative a procurement action or decision

brought by avender bidder or offeror to the department with the intention of receiving aremedial
result.
"Purchase order" (signed by the procuring activity only) means the form which is used to procure
goods or services when a bilateral contract document, signed by both parties, is unnecessary,
particularly for small purchases. The form may be used for the following:

1. Toaward acontract resulting from an Invitation for Bids (1FB).

2. To establish ablanket purchase agreement.

3. As a delivery order to place orders under state contracts or other requirements-type

contracts which were established for such purpose.
"Request for Information (RFI)" means adocument used to get information from the general public
or potential vendorson agood or service. The department may act upon theinformation received to
enter into a contract without issuing an IFB or an RFP.
"Request for Proposals (RFP)" means a document used to solicit offers from vendors for buying
goods or services. It permits negotiation with vendors (to include prices) as compared to

competitive
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bidding used in the invitation for bids.

“Responsible vendor" means a person or firm who has the capability in all respectsto fully satisfy
the requirements of a contract as well as the business integrity and reliability to assure good faith
performance. In determining aresponsiblevendor, anumber of factorsincluding but not limited to
the following are considered. The vendor should:

1. Bearegular deaer or supplier of the goods or services offered;

2. Havetheability to comply with therequired delivery or performance schedul e, taking into

consideration other business commitments;

3. Have asatisfactory record of performance; and

4. Have the necessary facilities, organization, experience, technical skills, and financial

resources to fulfill the terms of the contract.
"Responsive vendor" meansaperson or firmwho has submitted abid, proposal, offer or information
which conformsin al material respects to the solicitation.

“Retailer” meansaperson or businesslicensed by the department as an agent to sell lottery ticketsor

shares.
"Sales," "grosssales,” "annual sales’ and similar terms mean total ticket salesincluding any discount

allowed to aretailer for his compensation a
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"Services' means any work performed by avender an independent contractor where the werk—+s

service rendered does not consist primarily taber-er-dutiesaneHsether-than-providing of acquisition

of equipment; or materials, or the rental of equipment, materials and supplies erprinatiag.

"Sole source" means that only one source is practicably available to furnish a product or service.
"Solicitation" means an Invitation for Bids (IFB), a Request for Proposals (RFP), a Request for
Information (RFI) or any other document issued by the department or telephone calls by the
department to obtain bids or proposals or information for the purpose of entering into a contract.
"Surety bond" means an insurance agreement in which a third party agrees to be liable to pay a
specified amount of money to the department in the event theretailer failsto meet hisobligationsto
the department.

“Transaction” means any matter considered by any governmental or advisory agency, whether ina

committee, subcommittee, or other entity of that agency or before the agency itself, on which official

action is taken or contemplated.

"Vendor" means one who ean-selto—supphy—erinstall provides goods or services fer to the

department.
11 VAC 5-20-60. Advertising.

A. Advertising may include, but is not limited to, print advertisements, radio and television

advertisements, billboards, point of purchase materials and point of sale display materials. Fhe
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B. Any lottery retailer may use his own advertising materials # unless the department—has

Cmmpes

Hs-use-tr-writthg-before-H-is shewnto-thepublie objects thereto. The department shall develop
written guidelines for giving such appreval materials.

C. Thedepartment may provideinformation displaysor other material to the retail er—Fheretater
who shall position the material so it can be seen easily by the general public.

D. Thedepartment may produce special posters, brochures or flyers describing various aspects of

the lottery and provide these to lottery retailersto post or distribute.
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B-A-  Thedepartment will conduct businesswith the public, lottery retail ers, vendors and others
with integrity and honesty.

CB. Meneys Apportionment of moneys received from lettery-saleswil the sale of tickets or

shares shall be divided approximately as follows:

50% 55% Prizes, as provided for in the rules of specific games
5% L ottery retailer compensation
45% 7% State L ottery Fund Account Operating expenses (On-and-after-Juby-1,-1989;

Administrative costs of the lottery shall not exceed 10% of total annual
estimated gross revenues to be generated from lottery sales.)
33% Net income

The percentages may vary from year to year based upon the amount of prize payouts.

B C. The State Lottery Fund will be established as an account in the Commonwealth's
accounting system. The account will be established following usual procedures and will be under
regulations and controls as other state accounts. Funding will be from gross sales.

1.  Withinthe State Lottery Fund, there shall be a"L ottery Prize Special Reserve Fund"

subaccount created in the State L ottery Fund account which will be used when lottery prize
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payouts exceed department cash on hand. Five-Unless otherwise provided in the

Appropriation Act, five percent of monthly gross sales shall be transferred to the Lottery

Prize Special Reserve Fund until the amount of the Lottery Prize Specia Reserve Fund
reaches 5.0% of the gross|ottery revenue from the previousyear'sannual salesor $5million
dollars, whichever is less.
a. Thecaculation of the 5.0% will be made for each instant or on-line game.
b. Thefunding of this subaccount may be adjusted at any time by the board.
2. Other subaccounts may be established in the State L ottery Fund account as needed at
the direction of the board upon the request of the director with concurrence of the State
Comptroller and the Auditor of Public Accounts.
3. Inaccordancewith the Appropriation Act, the State Comptroller providesan interest-
freeline of credit not to exceed $25,000,000 to the department. Thislineof creditisinlieu
of the Operations Special Reserve Fund required to be established by the-Comptroller in

accordance with § 58.1-4022 B of the Code of Virginia. Draw-downs against this line of

credit are available immediately upon request of the department.
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G D. Theboard and director may address ether matters not mentioned in Chapters 20 (11 VAC

5-20-10-et seq.), 3011 VAGC5-30-10 31 (11 VAC 5-31), and 4011 VAC5-40-10 41 (11 VAC 5-

41) whieh that are needed or desired for the efficient and economical operation and administration of

the lottery.

11 VAC 5-20-80. Approval of banks.

A. The State Treasurer, with the concurrence of the director, and in accordance with applicable
Treasury directives, shall approve a bank or banks to provide services to the department.

B. A bank or banks shall serve as agent or agents for electronic funds transfers between the
department and lottery retailers asrequired by Chapters 20 (11 VAC 5-20-10-et-seg), 30-E1VAC

5-30-10 31 (11 VAC5-31), and 4631 VAC5-40-10 41 (11 VAC 5-41) and by contracts between

the department, the State Treasury, retailers, and the banks.
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£ I services. [Repealed.]

11 VAC5-20-120. Officers of the board.

A. The board shall have a chairman and a vice chairman who shall be elected by the board
members.

B. The board will elect its officers annually at its January meeting, or as soon thereafter as

reasonably possible, to serve for the calendar year.

11 VAC5-20-130. Board meetings.

A. Theboardwill hold regular public meetingsto receive information and recommendationsfrom
the director on the operation and administration of the lottery and to take official action. The board
may also request information or comment from the public.

B. Theboard may hold additienal special meetings as may be necessary to carry out itswork. The
chairman may call a special meeting at any time and shall call a special meeting when requested to
do so by at least two board membersor at the request of the director. Netiee Public notice of special

meetings shall be given contemporaneously with the notice provided to all board members at-teast

two-calendar-days-before-the-meeting. Written notice is preferred but telephonic notice may be

accepted by any board member in lieu of written notice.

C. Fhreeormore A maority of board members shall constitute a quorum for the conduct of
business at both regular and special meetings of the board. A-simple-majority-veote-at-aregular

affirmativevetes: The chairman is eligible to vote at all meetings.
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11 VAC5-20-140.  Committees of the board.
A. The board chairman may, at his discretion, appoint such ad-hee committees as he deems
necessary to assist the board in its work.

B. An-adhee A committee may be established to advise the board on a matter referred to it erte

2. A committee established to act in an advisory capacity to the board may include members

of the general public. At least two members of the committee shall be board members and the

chairman shall be a board member appointed by the board chairman.
al. A mgority of the members appointed to an advisory committee eenstitutes shall

constitute a quorum.
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b 2. Recommendations of an advisory committee may be adopted by a majority vote of

those present and voting. The chairman of an advisory committee shall be eligibleto vote

on al recommendations.
€ 3. All actions of advisory committees shall be presented to the board in the form of

recommendations.

11 VAC5-20-150.  Conferences on denial, suspension or revocation of aretailer's license.

B. The conduct of license appeal conferences will conform to the provisions of Articte-3{(85-9-
6-14:11 et-seq.)-of Chapter1-1-1-of Fitle 9 § 2.2-4018 of the Code of Virginia relating to case
decisions.
1. Aninitial conference consisting of an informal fact finding process will be conducted by
the director-or-the-appetnted conference officer Haprivate to attempt to resolve the issue to the
satisfaction of the parties involved.

2. If an appea isnot resolved through theinformal fact finding process, at the request of the

appellant, aformal hearing will be conducted by the board in public. The board will thenissue
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its decision on the case.

3. Upon receipt of the board's decision on the case, the appellant may elect to pursue court

action in accordance with the provisions of the Administrative Process Act (APA) relating to
court review.
11 VAC5-20-160.  Procedure for appealing alicensing decision.
A. Uponreceiving anoticethat (i) an application for antastant-game a li cense-or-the survey-of-an
Hastantretaterforlieensing-as-an-on-Hneretatter-or the renewal of alicense; hasbeen denied by the
director, or (ii) the director intends to or has already taken action to suspend or revoke a current

license,

applicant or licensed retailer may appeal H—writiagfor by filing a written notice of appeal

requesting aconference on thelicensing action. The notice of appeal shall be submitted within 30
days of receipt of the notice of the licensing action.

1. Receipt of anoticeof thelicensing action whichismailed in an envelope bearing aUnited

States Postal Service postmark is presumed to have taken place not later than the third day

following the day of mailing-ef-theneticeto thelast known address of the applicant or licensed
retailer. If the third day falls upon a day on which mail is not delivered by the United States
Postal Service, the noticeis presumed to have been received on the next businessday. The"last
known address" means the address shown on the application of an applicant or licensed retailer

unless amore current address has been provided to the department by the applicant or licensed
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retailer.

2. The notice of appea will betimely if it bears a United States Postal Service postmark

showing mailing on or before the 30th day prescribed in 31 AC5-20-160 subsection A of this

section.

B. An A notice of appeal may be mailed or hand delivered to the director at the State Lottery

Department headquarters office.

1. AnA noticeof appeal delivered by hand will betimely only if received at the headquarters

of the State L ottery Department within the time allowed by subsection A of this section.

2.

Delivery to aState L ottery Department regional effiees office or to lottery sales personnel

by hand or by mail is not [effective} sufficient.

3.

The appellant assumesfull responsibility for the method chosen to file the notice of appeal.

C. Thenotice of appeal shal state:

1.

2.

3.

4.

The decision of the director which is being appeal ed;

The legal and factual basis for the appeal;

The retailer's license number or the Retailer License Application Control Number; and

Any additional information the appellant may wish to include concerning the appeal.

11 VAC5-20-170.  Procedures for conducting informal fact finding licensing conferences.

A. The conference officer will conduct an informal fact finding conference with the appellant for

the purpose of resolving the licensing action at issue.

B. The conference officer will hold the conference as soon as possible but not later than 30 days
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after the notice of appeal isfiled, unless an aternate date is designated by the conference officer or

his designee and accepted by the appellant. A notice setting out the conference date, time and

location will be sent to the appellant, by certified mail, return receipt requested, at least 10 days

before the day set for the conference, unless a shorter time is agreed to by the appellant.

decides-otherwise. A conference may be conducted by telephone, at the option of the appellant.

D. The conferences shall beinformal. Fhey-shal-not-be-open-to-the public:

1. Theconferenceswill be electronically recorded. Therecordingswill be kept until any the

time Hmtts limit for any subsequent appeals-have appeal has expired.

2. A court reporter may beused. The court reporter shall be paid by the person who requested
him. If the appellant elects to have a court reporter, a transcript shall be provided to the
department. The transcript shall become part of the department's records.

3.  Theappellant may appear in person or may be represented by counsel to present hisfacts,
argument or proof in the matter to be heard and may request other parties to appear to present
testimony.

4. Thedepartment will present itsfactsin the case and may request other partiesto appear to
present testimony.

5. Questions may be asked by any of the parties at any time during the presentation of
information, subject to the conference officer's prerogative to regulate the order of presentation

inamanner which, in his sole discretion, best servestheinterest of fairly devel oping thefaetual
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background of the appedl facts.

6. Theconference officer may exclude information at any timewhich he believes, in hissole

discretion, is not germane or which repeats information aready received.

7. The conference officer shall declare the conference completed when beth-parties-have

firished presenting thetrHafermation the time established by the conference officer hasexpired.

E. Normally, the conference officer shall issue hisdecision within 15 days after the conclusion of
an informal conference. However, for a conference with a court reporter, the conference officer
shall issue his decision within 15 days after receipt of the transcript of the conference. In all cases

the agency shall comply with the APA. Thedecision will bein theform of aletter to the appellant

summarizing the case and setting out his decision on the matter. The decision will be sent to the
appellant by certified mail, return receipt requested.
F. After receiving the conference officer's decision on theinformal conference, the appellant may
elect to appeal to the board for aformal hearing on thelicensing action. Therequest for appeal shall
be:
1. Sudbmitted Be submitted in writing within 15 days of receipt of the conference officer's
decision on the informal conference;

2. Mailed Bemailed or hand delivered to the chairman of the board at the headquarters of the

State Lottery Department.

3. Fhe Be governed by the same procedures in 11 VAC 5-20-160 B for filing the origina

notice of appeal-gevernthefili
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the board.

4. Theappea-shall-state State:

a.  Thedecision of the conference officer which is being appeal ed;

b. Thelegal and factual basisfor the appedl;

c. Theretailer'slicense number or the Retailer License Application Control Number; and
d. Any additional information the appellant may wish to include concerning the appeal .
11 VAC5-20-180.  Procedures for conducting formal licensing hearings.

A. The board will conduct a formal hearing within-45-days-of at its next reqularly scheduled

meeting following the receipt of an a notice of appeal on a licensing action, if the date of the

schedul ed meeting permitsthe required 10 days notice to the appellant, or at adate to be determined

by the chairman of the board and accepted by the appellant.

B. TFhreeormore A majority of members of the board aresufficient is required to hear an appeal.

If the chairman and vice chairman of the board s are not present, the members present shall choose

one from among them to preside over the hearing.
C. Theboard chairman, at hisdiscretion, may designate an-ag-hoe acommittee of the board to hear
licensing appeals and act on itsbehalf. Such committee shall have at |east three memberswho will

hear the appeal on behalf of the board. If the chairman of the board is not present, the members of

the ad-hee committee shall choose one from among them to preside over the hearing.
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ED. A noticesetting the hearing date, time and location will be sent to the appellant by certified

mail, return receipt requested, at least 10 days before the day set for the hearing, unless a shorter

timeisagreed to by the appellant. A

F E. The hearings hearing shall be conducted in accordance with the provisions of the Virgiaia

Administrative Process Act-(APA) APA (8 9-6-14:1 2.2-4018 et seq.)—Fhe-hearihgs-and shall be

open to the public.
[.  Thehearthgs hearing will be electronically recorded and the recerdings recording will be
kept until any time limits for any subsequent court appeals have expired.
2. A court reporter may be used. The court reporter shall be paid by the person who
requested him. If the appellant electsto have a court reporter, atranscript shall be provided to
the department. The transcript shall become part of the department's records.
3. The provisions of 88 9-6:14:12 2.2-4020 through 9-6-14:14 2.2-4023 of the APA shall
apply with respect to the rights and responsibilities of the appellant and of the department.
G.F.Normally, the board will issue its written decision within 21 days of the conclusion of the
hearing. However, for ahearing with acourt reporter, the board will issueitswritten decision within

21 days of receipt of the transcript of the hearing. In all cases the agency shall comply with the

APA.

1. A copy of the board'swritten decision will be sent to the appellant by certified mail, return
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receipt requested. The original written decision shall be retained 1 by the department and

become a part of the casefile.

2. Thewritten decision will contain:

a. A statement of the factsto be called "Findings of Facts";
b. A statement of conclusionsto becalled " Conclusions' and to include as much detail as
the board feels is necessary to set out the reasons and basis for its decision; and
c. A statement, to be called "Decision and Order," which sets out the board's decision
and order in the case.
HG.  After recelving the board's decision on the case, the appellant may elect to pursue court
review as provided for in the Administrative ProcessAct APA.
11 VAC5-20-420.  Ethicsin contracting.
A. Exeeptiormerestringentrequirementssetforthinthissection the The department will follow

the ethicsin public contracting requirements of the Virginia Public Procurement Act, Article4 6 (8

11-72 2.2-4300 et seq.) of Chapter 7 43 of Title 21 2.2 of the Code of Virginia, and will be subject

to the provisions of the State and Local Government Conflict of Interests Act (§ 2.2-3100 et seq.).
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G B.  Any contract which violatesthe contracting ethicsin the Code of Virginiaandthischapter

may be voided and rescinded immediately by the department.



